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The ciaitoant requests review of the Workers' Compensation Law Judge (WCLJ) decision filed February 18, 2009,
The carrier filed a rebutsal. : . : _

ISSUES

The issues presented for administrative review are:

(1) whether the maximum benefit weeks provision of WCL § 15(3)(w) applies to the award for permanent
partial disability (PPDY), and . : .

(2) whether claimant has a 50% loss of wage eamning cap'aciiﬁf.
LY

FACTS

On March 17, 2007, claimard, then a 33 yesr old driver for an auto repossessing company in Buffalo, injured hus
back when he slipped, foll, and hit the meta! edge of the flatbed truck while unloading a car. He was diagnosed with
an acute annular tear at L-4/L-5 with widening of the facet joints. He has been treated with sxercise, physical
therapy, and chiropractic freatment, Surgery hes not been recommended.

The case was established for the low back. The average weekly wage was set at 5298.53.

Claimant's treating physician, Dr. Cowan, in 2 report deted January 2, 2008, opined that claimant has a moderate,
permanent partial disebility (PPD), and is unable to perform any heavy work but may ‘be able to perform light duty
work. He recommended him for job retraining with VESID, :
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Dr. Galpin, the carrier's consultant, in 8 report deted April 15, 2008, agresd with Dr. Cowan's opindon. He netes Dr.
Cowary's restrictions on lifting no more than ten pounds, and restrictions on bending and stooping,

By docision filed April 29, 2008, the WCLJ classified claimant with a moderste (50%) PPD and directed payments
at the permanent partial rate of $99.51 from April 25, 2008, onward. No party requested administrative review of
- that decision, '

Tn Jaruary 2009, the carrier filed form RFA-2, requesting that the confinuing payments be suspended as claimant
had not produced evidence of 4 job search. The Board subsequently notified the parties of a hearing on the issue of
wage earning capacity.

At the hearing on Febraary 12, 2009, and in the resulting decision filed February 18,.2009, the WCLY again
classified claimant as having 2 PPD end found that claimant, based upon the cpinions of Drs. Cowan and Galpin
and the New York Impairment Guidelines (1996 Medical Guidelines), has an impairment of 50% which
demonsirates a loss of eaming capacity of 50% in the same employment or otherwise. Although claimant was not
present at the hearing, cleimant's counsel noted that claimant had returned to work on February 9, 2009, and.
thereupon the WCLY held awards in abeyance after that date. The WCLT additionally found that claimant was
entitled to wage loss benefits not o exceed 300 weeks pursuant to WCL § 15(3w).

Legal counsel for the claimant filed an application for administrative review of the WCLJ's February 18, 2005,
decision. He contends that it was premature to place a 300 week cap on claimant's ongoing benefits pursuant to
WCL § 15(3)(w) as claimant was presently working, perhaps at wages equal to pre-injury wages. Additionally, he
contends that no "Tmpairment Guidelines” have been issued by the Board and with no evidsnoe of an issue of fact,
the case should have remained closed. :

In a rebutéal, the carrier contends thatl as claimant's secident oocurred after March 13, 2007, the 2007 amendment to
WCL § 15(3)(w) applies and the weekly benefits must be capped based upon claimant's loss of wage caming
 capacity, whether the Board has adopted "new medical impairment guidelines” or not,

LEGAL ANALYSIS

As an initial matter, the Board Panel notes that the claim was reopened to address the issue of ongoing bensfits,
based upon the carrier’s assertion that claimant had exhibited no labor market attachment. The propriety of that
reopening was not questioned or addressed by the claimant at the hearing. Therefore, as that issue was not rassed
below, the Board will not consider the nature of the recpening.

Because the application raises issues concerning implementation of the 2007 reform legislation regarding WCL §
15¢3)w) and the benefits now available to claimants classified as having a PPD), it may be useful to review the '
history of PPD classifications and its accompanying statutes prior to focusing on the reform legislation itself.

I WCL § 15(3)(wi Pre-Reform

A PPDs
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As part of New York's statutory scheme, compensation as defined in WCL § 2(6), is confined to various schedules
of dissbility outlined in WCL § 15: permanent total (WCL § 15[1]), temporary total (WCL § 15[2]), temporary
partial (WCL § 15[5]), and permanent partial (WCL § 15[3]) (see Marter of Landgrebe v County of Westchester, 57
NY2d 1[1682]).

Tn the area of permanent partial dissbilities, the legislature has enacted two different schedules for the payment of
compensatich, depending on what body part was the source of the permanent partial disability,

For a serious facial disfigurement or for the loss of or loss of use of limbs, digits, toes, eyes, hearing, vision, WCL §
15(3)a) through (v), defines a specified monetary award for a serious facial disfigarement or a specified number of
weekly indemnity payments for the loss of or loss of use of the injured body pert calculated as follows:

"In the case of disability partial in character but permanent in quelity the compensation
shall be sixty-six and two-thirds per centum of the average weekly wages and shall be paid
to the employee for the period named in this subdivision...."

Of this statutory scheme for the payment of what is now known as "schedules,” the Court of Appeals wrote:

"The theory of the New York law is not indemnity for loss of a member or physical
impairment 2s such but compensation for disability to work made on the basis of average

" weekly wages.... In czse of statutory permanent partial disability, such as the loss of & hand,
arm, foot, fingez, ete., the compensation is paid for the period named in the schedule. The -
award is 1o compensate for loss of earning power.... It, therefore, provides for limifed and
certain, not full but uncertain, compensation for the results of an njury....Any loss of
physical function detracts potentiaily from eaming power, and the legislature is, therefore,
justified in establishing a fived period of compensation based on a specific injury, such as
‘the logs of & finger, ¥ the injury detracts more or less from the earning power than the
period fixed by the statute, it may at least be said that the rule is simple and the scale of
compensation definite, The word 'disability’ in the law as we read if, therefore, means
mpairment of earning capacity’ snd not 'loss of & member as such” (cites omitied) (Matler
“of Marhgffer v Alexander Marhoffer, 220 NY 543 {1917)).

Schedule loss of use awards compensate for loss of earning power and like all other com pensation awards #re
intended to provide a limited but certain, not full but uncertain remedy, regardiess of the fault of the employer (see
Matter of Ramroop v Flexo-Craft Print, Inc., 11 NY3d 160 [2008]). :

In contrast, for all “other cases” of a permanent partial disability, the compensation paysble to the injured worker &s
proscribed by WCL § 15(3)w) provides:

¥in ali other cases in this class of disability the compensation shall be sixty-six and
two-thirds per centum of the difference batween his average weekly wages and his
wage-earning capacity thereafter in the same employment or otherwise payable during the
continuance of such partial disability, but subject to reconsideration of the degree of such
impairment by the board on its own motion or upon application of any party in interest."

wkw

*x Contirued on next page

Claimant - SR . Employer - Buffale Auto Recovery Svd

Social Security No, - Carrier - State Insurance Fund

WCB Case No. - 8070 3905 Cazrier ID No. - W204002

Date of Accident - 03/19/2007 Carrier Case No. - 62110838-081

District Office - Buffala Diate of Filing of this Decision— 11/12/2009
ATENCION:

Puede llamar & Ia ofisina de 1a Junta de Compensacion Obrera, en 80 ares cotrespondiants, cuyo numero de telsfono apareoe al
principio de 1z pagina y pida informacion acerca de su reclamacion(easo).

EBRB-1 (4/9%) . Page 3 of 11
FILE COPY '



T45E3EY

This provision did not create & limited but certain com pensation scheme for non-schedule PPD's, Rathe:, it
provided for potentially uniimited or lifetime compensation after permanency with the post-permanency "wage
earning capecity” of the claimant es its focal point.

B. WCL § 15(5-a)'s Definition of "Wage Earning Capacity”

In 1930, the legislature defined the term "wage eaming capacity” relative to the above formula by adding WCL §
15¢5-a) (L. 1930, ¢h. 316, § 7) which provides:

"The wage earning capacily of an injured employee in cases of partial disability shall be
determined by his actual earnings, provided, however, that if he has no such actual earnings
the board may in the interest of justice fix such wage eamning capacity as shail be-
reasonable, but not in excess of seventy-five per centum of his former full time actual
earnings, having due regard to the nature of his injury and his physical impaizment.”

Under this provision, which has been apphcd to both temporary and permanent partial msabziltzes, the Couz't of
Appeals has held that "where actual earnings during the period of the disability are established, wage caming
capacity must be determined exclusively by the actual earnings of the injured employee without eviderice of
capacity to eamn more of less during such disability period" (Matter of Matise v Murro Waterproofing Co., 283 NY
496 [1944)). For the purpose of compensation, " eamnings actualiy received by a claimani are the statutory measure
of wage carning capacity after disebility” (Mawter of Croce v Ford Moter Co., 307 NY 125 [1954]), a5 long as there
is 2 "causal connection between the disability and the reduction, or loss, of wages" (Adotter of Roberts v General
Electric Co., & AD2d 43 [1958]).

As can be seen, a distinction has been made in WCL § 15(5-2) between a claiment who is working and one who is
not working. If a claimant is working, his/her actual eamings determine the wege earning capacity and hence the
weekly compensatmn rate (see Adatter of Calise v Hillside Carrzng, Ine., 38 AD3d %68 [2007]). However, if the
claimant is not work:mg, then the Board may set the "wage earning capac1t}f" as shall be reasonable based upon

_such factors as the injury and physical impairment, but such wage estning capacity may not exceed 75% of histher
"former full time actual samings’ (Matter of Weinhart v Motors Holding, 245 AD2d 577 [1997] [Board considered
nature and degree of claimant's disability, vocational opportunities and oonrcspcncimg salaries available o claimant
in fixing wage earning capacity at 66 2/3 %]).

Thus, 2 determination that a claimant has a non-schedule PPD does not entitle him/her to weekly compensation
benefits over histher life or over a set period. To be entitled to continuing PPD compensation: payments afier
classification, a non-schedule PPD claimant "hes an ongoing obligation to demaonstrate his continued attachment fo
the labor market and how nuch he actually eams® (Matter of Burns v Parriale, ® NY3d 207 {2007]), and weekly
benefit payments fluctuate accordingly (7d)-

C. Calculation of PPD Bengfits Pre-Reform

As to the calculation of weekly compensation payable for non-schedule PPDs pre-reform, WCL§ iS(B)(w)
provides en srithmetic formula that utilizes "wage eamning capacity” 2s ifs subtrahend:

"compensation shall be sixty-six and two-thirds per centum of the difference between his
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average weekiy wages and his wage-earning copacity thereafter in the same employment or
otherwise payable during the continuence of such partial dissbility..."

average weekly wage (minuend)

- wage caming tapecity (subfrahend)
= difference
2/3 of the difference = weekly compensation rate.

Based upon the working/non-working distinction in WCL § 15(5-2), a non-schedule PPD claimant pre-reform '
would be entitied o the following weekly corpensation benefits. .

Example # 1 - Worldng Claimant

Example #1 Claimant suffered an injury to the low back. His pre-injury average weekly wage is $600. At the time
of classification, he has retumed to limited light duty earning 5400 per week.

Based upon the formula in WCL § 15(3)(w), he is entitled to the following weekly corpensation payments.

3600 AWW
- 400 wage carning capacity {his actual earnings)
$200

243 of 200 = 813333 per week

Periodic adiustments to the compensation bt:ncfn of $133.33 per weel would be madc for the lifetime ciuratton of
the PFD if the claimant's post-classification earnings vary; the cleimant detaches or rcattaches to the labor market;
of the ¢laimant volunterily retires.

 Bxample #2 - Non-Working Claimant
Example #2 Claimant suffered an injury to the Jow back, His pre-injury average weekly wage is $600. At the time
of classification, he had not returned 1o work and the WCLT fixed his wage earning capacity at WCL § 15(5-2)'s

statatory maximum of 75% of his former full time actual earnings having dus regard to the nature of his 1 m;ury and
his physical impairment {75% of 3600 = $450).

Based upon the formula in WCL § 15(3)(w), he is entitled to the following weekly compensation payraents.

86007 AWW

-450  wage carning capacity (75% of 5600 = 3450)
$150

213 of 150 =$100 per week.

If claiment never returned to work, he would continue to receive $100 & week 2s long as he maintained an
attachment to the labor matket by looking for work within his restrictions.

11, The Reforms Legislation of 2007: Compensation for PEDs
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Chapter 6 of the Laws of 2007 enacted comprehensive workers' compensation reform, The reform legislation,
containing 82 sections, wes the result of years of negoiiations by the Governor's Office, the Legislaturs, the Board,
and representatives of busingss and labor, The legistation was designed, through a series of trade-offs, to benefit
both labor and business and improve the overall system of workers' compensation in New York State. The reform
was designed to reduce costs, increase benefits, and speed up the process of resclving claims.

Governor Spitzer, upon signing the fegislation into law, wrote:

*The statule that I have signed today raised benefits for injured workers and indexes
maximum benefits to the state's average weekly wage. It sets into motion significant Teturn
to work’ programs to help workers return to gainful employment....And it injects financial
responsibility into the system by providing 2 maximum number of years that the small
population of permanent partially disabled claimants may receive cash payments, while
providing a safety net for severely disabled workers who derionstrate extreme hardship”
(Maroh 13, 20607 Letter from Governor Spitzer).

Indeed, one of the most significant changes resulting from the reform legislation concerned the benefit structure for
PPD) claimants as seen in the modifications to WCI § 15(3)(w).

The modification 1o WCL § 15(3)(w), effective foz' accidents and dates of disablements which occur on or after
-March 13, 2007, Limits the "number of maximura benefit weeks” payable to injured workers with a resulting _
" non-schedule permanent partial dissbility, depending upon the percentage of the *loss of wage-eaming capacity” an
injured worker experiences because of the permanent partial disability. The section now reads in part:

"In all other cases of permanent partiol disability, the compensation shall be sixty-six and

. two-thirds percent of the difference between the Infured employee’s average weekly wages
end his or her wage-earning capacity thereafter in the same employmertt or otherwise.
‘Compensation under this paragraph shall be payeble during the continuance of such
permanent partial disability but subject to reconsideration of the degree of such impairment
by the board on iis own motion or upon application of any parfy in interest however, all
compensation payable under this paragraph shail not exceed (i} five hundred twenty-five
weeks in cases in which the loss of wage-earring capacity is greater thon ninely-five
percent ... and (xii} two kundred twenty-five weeks in cases in which the loss of
wage-earning capacity is fifteen percent or less..."(new words in italics).

The Board, a few days prior to the signing of the reform legislation, wrote the Governor's counsel and stated it
"strongly supports the kil and commented specifically about WCL § 15(3)(w):

*The board notes that the number of weeks a claimant with a permanent partial disability
wili receive indemnity benefits under this bill is based upon the claimant’s 'loss of
wage-eaming capscity.’ This term is not defined in the Workers' Compensation Law
{("WCL"}). However, the term 'wage earning capacity’ is defined in WCL § 15(5-2) es the
injured employse ‘actual eamnings or if he/she has no eamings, an amount determined by the
Board, H'the actual earnings of an injured employee classified with @ permanent partial
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Jisebility were used to determine the duration of benefits, the number of weeks would
fluctuate as the earnings increased or decreased, Such a result would require the Board to
contimsally redetermine the duration of benefits and could cause a claimant to suffer a
decrease in the number of weeks merely because of 2 cost of living increase in hisfher
earnings. The Board understands that it is not the intent of this proviston for the number of

- weeles benefits are received to fluctuate and therefore, there is no intent to use the definition
of wage earning capacity for this purpose.

Rather, the intent of this provision is for the Board to determine the claimant's loss of wage
earning capacity based upon histher physical and/or menlat inpairment or impairments and
other factors so the duration of benefits is fixed st the time a claimant is classified as '
permanertly partisily disabled. To clarify this issue, the Board will adopt regulations to

. define the term "loss of wage-earning capacity” and how it will be determ ined." (Bill
Jacket, 1. 2007, ch. 6}.” '

11 Interpretation of WCI, 13(3)(w)
A. Statutory Anolysis

When an application for review invelves an issue of siatutory interpretation, the Board must give effect to the
Legislature’s intent by looking first to the language itself as the clearest indicator of its intent (Matter of Ramroop v
Flexo-Craft Printing, Inc., 11 NY3d 160 [2008; see Fleming v Graham, 10 NY3d 296 [20087). The Board must
construe and harmonize all parts of the Act togsther (McKinney's Cons Laws of NY, Boolr 1, Statutes § 231}

B. "Loss of Wage Earning Capacity”

Similar to the focus on "impairment of wage earning capacity” for schedules of 50% or more in WCL § 15(3)(¥)
and "the percentage of loss of camning capacity” for permanently partielly disabled volunteer firefighters and
volunteer ambulance workers (VEBL § 10[1)[g}; VAWBL §10{1][g]), the legistature by its amendment now
focuses WCL § 15(3)(w) awards on “loss of wage earming capacity” for non-schedule PPDs. In doing so, it
juxtaposes two key phrases: "loss of wage eamning capacity" and "wage earning cepacity,” thereby commanding a
definition of each a5 a compliment to the other for purposes of awarding a now Hmited compensation benefit fora
rien-schedule permanent partial disability.

While "wage earning capacity” has been defined in WCL § 15(5-a) for nearly eighty years in relationship o actual
reduced earnings for working claimants with partial disabilities, "loss of wage earning capacity” appears for the
first time in the amended WCL § 15(3)(w) and is not defined. However, looking to the plain meaning of the words
and the intent of the legislation, the definition of "loss of wage caming capacity” distills to 2 determination 2t the
rime of classification of the decrease in sarning power that an injured claimant has experienced due to the
permenent impatrments suffered. The inverse of "loss of wage eamning capacity” logically is the "wage earning
capacity" the claimant retains despite his permanent impairments.

C. Board's 1996 Medical Guidelines

Twenty-four years before the 2007 reform legislation, in 1983, the legisiature established a temporary commission
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to study and evaluate the systems of the Workers' Compensation Board, In its final report in 1986, the tempomry
commission recommended, among other things, *uniform medical guidelines for the evaluation of functional
impairments” which would result in " more wniform evaluation process and greater consistency among providers
in making furictional impairment determinations....” (State of New York, Workem Campensstion Board, Medical
Guidelines 1996, pg. 1).

In June 1996, the Board, in response to the temporary commission’s recommendation, published its Medical
Guidelines. On the subject of the classification of a claimant as having a non-schedule PPD, the Board wrote:

* A distinction ismade between disability and impatrment. Permenent impairment is a
purely medical conditionend is defined as any anatomic or functional abnormality or loss
remaining after maximal medical rehsbilitation has been achieved and which the claiment's
health provider considers stable or nonprogressive at the time evaluation is made... There
must be residual impairments which are the basis for the conclusion of a ... permanent
partial disability. Some other factors considered for classificetion may be age, ability to
work, mental attitude and motivation. A classification is a legad decision made by the
Workers' Compensation Law Judge in his/her final determination of a c}alm ant's disability,

" (Id., pgs. 5-6).

In order to determine the percentage of "loss of wage earning capacity,” as indicated in its 1996 Medical
Guidelines, the Bosrd must consider evidence in the record, including but not limited to medicel svidence
concerning the nature and degree of the work.1elated permanent physical and/or mental impairment, wotk
restrictions, claimant's age, and any other relevant factors (see also VFBL § 3[8] board to determine “reasonsble
saming capacity” with due regard for " work he reasonably could be.expected to obtain end for which he is
qualified by ege, sducation, training and experience”). As the 1996 Guidelines demonstrate, impaimment does not
equal loss of wage camning capacity.

Governor Spitzer, upon signing the 2007 reform legisiation, appointed an advisory committee under the suspices of
the Superintendent of Insurance to develop new medical guidelines for the Board to consider pricr to the
promulgation of reguiaimns in this area. The charge of the committes was to develop treatment and impairmert
guidelines 1o assist in the determination of psrmanent impairment and uitimately the Board's determination of
disability. It was anticipated that the advisory committee's recomm endetions would be submitted prior to the need
to interpret the amendment to WCL § 15(3)(w). As those recommendations have not vel been submitted for Board
consideration, the Beard has not modified its 1996 Medical Guidelines nor hae it completed the process of adopting
regulations concerning the application of WCL § 15(3)(w). Howevet, as an application for review has been
submitied, this Board Panel is constrained to both interpret and apply the provisions of WCL § 15(3Xw) utilizing
the existing m edical guidelines,

D. Calculation of Post-Reform PPD Benefits

In that the legistature did not amend WCL § 15(5-a)'s definition of "wage earning capacity” for working and
nop-working claimants, the Board is foreed to hanmonize the amended pmvtszens of WCL § 15(3%w) withit,
maintaining the distinctions between working and non-working claimants in the calculation of post-reform PPD
benefits at the same time as incorporsting the new definition of "loss of wage eaming capacity.” I the end, the sum
of the percentages still cannot logically exceed 100%,
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Accordingly, the following examples ilusirate the caloulation of PP benefits post-reform.

Example #1 - Worldng Claimant Post-Reform

Example Cleimant #1 Post Reform suffered an injury to the low back. His pre-injury average weekly wage i3 5600.
At the time of classification, he has retumed to limited tght duty eaming $400 per week.

Basedup{‘;-n the formula iIn WCL § 15(3)(w), he is entitled to the following weekly compenisation payments.

3600 AWW ‘
- 400 . wage earning capacity (his actusl exrnings)
$200

2/3 0f 200 = $133.33 per week.

Because he is earning $400 3 week (67% of his former AWW), his "loss of earning capacity” must be the inverse or |

33% (100% - 67% = 33%). A 33% loss of wage eaming capacity entitles him to amaximum of 275 weeks of

benefits ("two hundred seventy-five weeks in cases in which the loss of wage eaming capacity is grealer than thirty -

perceni but not more than forty percent”). As the smendment specifically sets forth twelve numerated weeks (525,
500, 475, 400, 425, 400, 375, 350, 300, 275, 250, and 225) as the maimum weeks available for a particular
percentage range representing the loss of éaming capacity, no further adjustment to the maximum weeks is
required.

Howsver, periodic adjusiments to the compensation benefit of $133.33 per week would be made for the duration of
the 275 benefit weeks available if claimant’s post-classification earnings vary; the claiment detaches or reattaches to
the labor market; or the claiment voluniszily retires. Nonetheless, as the intent of the legislation wasnot Lo have the
benefit weeks fluctuate based upon actual earnings, the 275 maximum benefit weeks evailable, determined at the
time of classification, would not change and, as the amendment provides, shall not be exceeded. The 275 benefit
weeks available are used when a claimant is receiving full or reduced compensation benefits, but are held in reserve
when a claimant has post-injury eamings equal to or greater than his/her pre-injury average weekly wage.

Example #2 - Not Working Claimant-Fost Reform

Example Claimant #2 Post Reform suffered an injury to the low back. His pre-injury average weekly wage is 3600,
At the time of classification, he had not retumned to work, and the WCLY fixed his loss of wage earning capacity at
15%. :

Based upon the durational limits set by the amendment, claimant would be entitied to the maximum of 225 benefit
weeks of compensation as the percentage of the "loss of earning capacity” is "fifteen percent or less.”

Next, using the arithmetic formula in WCL § 15(3)(w), he is entitled to the following weekly compensation
paymenis.

5600 AWW
=510  wage earning capacity of 85% (85% of 3600 =$510)

* Clontirued on rext page **¥
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213 of $90 = $60 per week.

If claimant never retumed to work, he would continue to receive $60 a weelt (or $100 per waek if the injury
occurted on or after July 1, 2007, pursuant to the statutory minimum of WCL § 15{6]fa]) for 225 weeks as long as
he maintained an attachment to the labor market by looking for work within his restrictions.

) Should olaimant retum to work, the weekly benefit rate would be recelouleted a5 indicated in example one based
upon his actual earnings; nonetheless, as the intent of the legisletion was not to have the benefit weeks {luctuate
based upon actual eanings, the 225 weeks determined at the time of classification would net change.

Again, because the legislature did not amend WCL, § 15(5-a)'s definition of "wage eaming capacity,” as w02 PPD
claimant, the distinction between a2 working claimant and a non-working claimant at the time of classification
rernains, Consequently, for s working claiment at the time of classificetion, the "1oss of wage eaming capacity” for
the purpose of awarding WCL § 13(3)w)'s benefit weeks must be extrapolated from histher actual camings, with
the weekly rate and the duration of benefits based solely upon the actual eatnings.

On the other hand, for g2 non-working claimant at the time of classification, the "loss of wage earning capacity”
must first be determined upon & preponderance of the evidence in the record concerning the nature and degres of
the work-related permanent physical and/or mental impairment, work restrictions, claimant's age, and any other
relevant factors, with the "wage esening capacity” as its inverse, The "loss of eaming capacity” will determine the’
maximum number of benefit wecks available pursuant to WCL § lS(B)(w) and its inverse, the "wage carning
capacity” will be used to caloulate the weekly rate.

The Bosrd notes that WCL § 15(5-a) limitation of a non-working claimant's earning capacity to no more'than 75%
of his former full time actual sarnings end conversely the non-rebuttable presumption that he hes at least
experienced 2 25% loss of wage earning capacity hes now been replaced by WCL § 15(3)(w)'s provision that a
claimant's loss of wage earning capacity can be 15% or less and conversely retains & wage earrdng capaeity of 85%
or more {see MeKinney's Cons Laws of NY, Book 1, Statutes § 398 [Where two statutes are in irreconcilable
conflict with each cther the later constisutional enectment will prevaill, NOW v Mefropolitan Life Ins. Co., 131
A2d 356 [1987], v dismissed 70 NY2d 939 [1988]; Matter of Constantine v White, 166 AD2d 58 [1991]).

E Findings
Based upon the above, the Board finds the following, -

First, as a matter of law, the amendment of WCL § 15{3Xw) applics to all PPD clairms with 2 date of accident or
disablement on or after March 13, 2007.

Second, medical opinions on the degree of permanent impairment expérienced by the pénnmmtl}f injured claimant
" and any determination by s WCLT as to the resulting dissbility classification must be in accordance with the 1996
Board's Medical Guidelines pending publication and adoptior of any new guidelines the Board implements,

Third, for & claimant who is working at the time of ciassification, the “loss of earning capacity” for the purpose of
awarding WCL § 15(3)(w)'s beriefit weeks must be extrapolated from his/her actual earnings, with the weekly rate
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_and the duration of benefits based solely upon the actual eamings.

Finally, for & claimant who is not working at the time of clessification, the "loss of wage eamning capacity™ must
first be determined upon 2 preponderance of the evidence in the record concerning the nature and degree of the
work-related permanent physical and/or mental impairnentt, work restrictions, claimant's age, and any other
relevant factors, with the "wage earning capacity” as its inverse. The "loss of wage eaming capacity” will determine
the maximum number of benefit weels available pursuant to WCL § 15(3)6w), and 1ts inverse, the "wage earning
capacity” will be used to calowlate the weekly rate

IF. Application to the Instant Claim

In the instant claim, the Board Panel finds claimant was not working at the time of his classification at the hearing
on April 24, 2008 {decision filed Aprii 20, 2008).

Based upon 2 preponderance of the evidence in the record, the Bosrd further finds that claimant has s 50%
permanent physical impairment to his low back pursuant to the Board's 1996 Medical Guidelines and consistent
with the opinion of Drs. Coward and Galpin, and that the PPD classification is subject to the smended provisions of
WCL § 15(3)w) as the accident oocurred on March 19, 2007

However, the record is not clear what factors the WCLT considered in delermining that claimant has 2 50% loss of
Wage earn mg capacity entitling him to & maximum of 300 weeks of bensfits, Significantly, the percentage of loss of
wage caming eapacity cannot be based selely upon the degree of permanent impairment, but upon consideration of

- other relevant factors that impacted claimant’s ability to work,

CONCLUSION

Accordingly, the WCLTs decision filed February 18, 2000, ts MODIFIED, rescinding that portion of the decision
which finds that claimant demonsirates & loss of wage earning capacity of 50%, is entitled to 300 wesks of benefits,
and awards $99.51 per week from April 25, 2008, to February 8, 2009, The case 15 restored to the calendar for the
WCLI to articulate the factors considered in determining the percentage of a loss of wage eamning capacity and to
meke awards from Apcil 25, 2608, consistent with this decision.

All concur,

Ellen O. PaprScki Fmdﬁoster-%lbm
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